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 1.  TIME:  9:00   CASE#: MSC14-02052 
CASE NAME: WARNER VS. FRY'S ELECTRONICS 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES AND COSTS 
FILED BY ALEXANDER WARNER 
* TENTATIVE RULING: * 
 
            Alexander Warner moves for approval of the settlement of his PAGA suit against Fry’s 

Electronics, Inc.  Separately, he moves for approval of his attorney’s fees, costs, and 

representative incentive payments.  Defendant Fry’s Electronics moves to seal certain 

documents to be filed with the Court in support of the motion to approve the settlement.  The 

Court will consider the motions together.   

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging violations of the Labor Code concerning 

a number of issues.  The primary issue, at least based on the matters in the court file, concerns 

a “Pay Calculation Agreement,” under which salespersons paid on commission whose 

commission in a given pay period fell below minimum wage would be paid minimum wage for 

that period, but the difference would be treated as an advance and deducted from future 

commissions.  Plaintiff also raises claims that Fry’s failed to provide rest periods and meal 

periods, underpaid wages (based on off-the-clock time when the store was closing), vacation 

pay, indemnification for clothing worn at work, and other claims deriving from those violations, 

e.g., failure to provide accurate wage statements.  

The litigation, filed in 2014, has had a long and tortuous path through two superior 

courts, arbitration, and the Court of Appeal, which will not be repeated here.  It is enough to say 

that the matter has been vigorously litigated.  

The matter also settles another case not pending in this Court: Waraich v. Fry’s 

Electronics, Inc.  (Santa Clara County Superior Court.) A third case, Chornomud v. Fry’s 

Electronics, Inc. (Los Angeles County Superior Court) also was involved at one point, but the 

status of that case is not clear.  (Plaintiff is now deceased.) 

The total settlement payment is $2,700,000.  Plaintiff proposes that the funds be 

allocated $999,000 to attorney fees (about 37%), $58,565.52 to litigation costs, up to $70,000 

for costs of the settlement administrator, Rust Consulting, and two $5,000 representative service 

payments to Mr. Warner and Mr. Waraich.  The net after these deductions (about $1.6 million) 

would be PAGA payments, 75% of which will be paid to the LWDA, and 25% to the aggrieved 

employees.  Within this fund, there will be an allocation of $500,000 to the “Warner employees” 

and the remainder to the “Waraich” employes.  Allocations to the aggrieved employees will be 

made based on the number of pay periods worked in a given time period (and the 

Warner/Waraich allocation).  No other effort will be made to determine whether particular 

employees were more damaged or affected by particular alleged violations.  As plaintiff points 

out, since the Supreme Court’s decision in ZB, N.A. v. Superior Court (2019) 8 Cal. 5th 175, a 

PAGA action cannot recover back wages on the employees’ behalf. 
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The administrator would use a mailing list compiled based on data obtained from 

defendant to send the appropriate checks.  Checks not returned but not cashed after 160 days 

would be void, and the proceeds would be provided to the State’s unclaimed property fund. 

The agreement, in Paragraph 5.1, contains a broad release provision that apparently 

releases virtually every imaginable PAGA claim (except for the carve-out for the Garcia seating 

case).  A plaintiff may resolve only those claims that it can bring, which under PAGA means only 

those identified in a PAGA notice.   

The moving papers do not include documentation of provision of PAGA notices to the 

LWDA, either for the original complaint, the Third Amended Complaint, or the settlement.  

Mr. Warner and Mr. Waraich have provided a somewhat broader release of claims, 

covering their individual claims.  (Par. 5.2.) 

B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
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purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

Counsel has provided an extensive discussion of the issues arising in the case, and the 
potential risks of continued litigation.  These include legal issues, proof problems, the fact that 
the commissions advance policy was discontinued in December of 2015, and the potential 
insolvency of Fry’s. 

Accordingly, there is substantial reason here for the parties to reach a compromise. 

D. Attorney Fees, Costs, and Representative Service Award 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  Plaintiffs seek $999,000.  While this is about 37% of the recovery, 

the fee is put forward on a lodestar basis. Thus, the issue is whether the hours spent and the 

hourly rates are reasonable.  Because no multiplier is sought, the Court need not consider 

factors typically considered in such cases.   

Commonly in PAGA cases, the fees are based on a percentage of the common fund.  In 

those cases, this Court follows Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, and 

conducts a lodestar cross-check as a way to determine whether the percentage allocated is 

reasonable.  Since the fee request is based on a lodestar (not a pre-existing percentage 

agreement), Lafitte does not apply here. 

Plaintiffs set forth their lodestar fee amount (for both the Warner and Waraich cases) as 

$2,301,958.50, which is more than twice the amount sought in the settlement.  The Court has 

reviewed counsel’s declarations, and while there are some matters concerning the hours and 

hourly rates that might warrant further examination if the full amount were being sought, there is 

nothing significant enough to potentially result in a reduction below $999,000.  

The litigation costs appear to be reasonable. 

Plaintiffs also seek representative service awards of $5,000 each, which are common in 
class actions.  The Court is not aware of any authority authorizing them in a PAGA case, 
however.  Moreover, considering the factors discussed by the court in in Clark v. American 
Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807, plaintiffs have provided little to 
justify the requested payments. 

E. Motion to Seal Records 

Defendant Fry’s Electronics moves to seal the declaration of Liza Souza, which refers to 

sensitive financial information.  The motion is accompanied by a redacted version of the 

document.  Rule 2.551(b)(4) provides, however, that wherever a motion to seal a record is 

made, in addition to the redacted public version, the document to be sealed must be “lodged in 

a complete, unredacted version conditionally under seal.”  For cases subject to the electronic 

filing order, the notice of lodging conditionally under seal is filed electronically, but the actual 

sealed copy of the documents to be lodged must be provided physically to the clerk’s office.  
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(See Electronic Case Filing Standing Order, Par. VII.)  Because the Court does not have the 

sealed document, it can decide neither the motion to seal nor the motion to approve the 

settlement.  Moreover, the proposed order merely restates the findings from the Rule of Court, 

while Rule 2.550(b)(1) requires that the order “[s]pecifically state the facts that support the 

findings.”  Thus, the proposed order must set forth facts, not just conclusions. 

F. Conclusion 

Hearing required.  Counsel should be prepared to address the following issues: 

The case settles a variety of new claims recently added in the recently-filed Third 

Amended Complaint.  Have these claims been subjected to litigation and discovery?  

The release language appears to settle virtually all possible wage & hour claims.  Is it 

limited to claims that were alleged in a notice to the LWDA? 

The estimated cost of administration ($61,413) seems higher than is typical for this type 

of settlement (i.e., with no claims procedure).  What is the basis for the estimated cost? 

What is the basis for a representative incentive payment in a PAGA, non-class action 

case? 

Is the matter being submitted to the Santa Clara County Superior Court for approval?  If 

not, why not? 

Do the parties have documentation that required notices were provided to the LWDA? 

When can the parties properly lodge documents conditionally under seal and provide a 

revised proposed order granting the motion? 

 

  

 2.  TIME:  9:00   CASE#: MSC14-02052 
CASE NAME: WARNER VS. FRY'S ELECTRONICS 
HEARING ON MOTION FOR APPROVAL OF PAGA SETTLEMENT 
FILED BY ALEXANDER WARNER 
* TENTATIVE RULING: * 
 
See line 1. 
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 3.  TIME:  9:00   CASE#: MSC14-02052 
CASE NAME: WARNER VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO SEAL DECLARATION 
FILED BY FRY'S ELECTRONICS, INC. 
* TENTATIVE RULING: * 
 
See line 1. 

  

 4.  TIME:  9:00   CASE#: MSC18-00641 
CASE NAME: MOELSTINA-ESQUIVEL VS. BAY MEDICAL 
HEARING ON MOTION FOR APPROVAL OF SETTLEMENT 
FILED BY MELODY MOLESTINA-ESQUIVEL 
* TENTATIVE RULING: * 
 
 Melody Molestina-Esquivel moves for approval of the settlement of her PAGA suit 

against Bay Medical Management LLC and Bay Imaging Consultants Medical Group, Inc.   

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging violations of the Labor Code concerning 

payment of overtime premiums associated with the adoption of alternative workweek schedules 

by defendants.   Under IWC Wage Order 4-2001, employees are entitled to overtime rate of pay 

for time worked over 8 hours in a day or over 40 hours per week.  (Order 4, Par. 3(A).)  This 

requirement does not apply, however, to “Alternative Workweek Schedules,” which permit 

working up to ten hours per day, up to 40 hours per workweek without payment of the overtime 

rate.  (Id., Par. 3(B).)  Adoption of an Alternative Workweek Schedule, however requires 

compliance with a variety of other requirements, including that the employer hold an election 

among the employees.  (Id., Par. 3(C).)  The parties dispute whether these requirements were 

followed.  Plaintiff also raised claims that Defendants failed to provide required meal breaks.  In 

addition, plaintiff alleged violations of other requirements that derive from those violations, e.g., 

appropriate wage statements and payment of all wages due on separation from employment. 

The matter has been in litigation for two years, and was settled with the assistance of an 

experienced mediator.  

The total settlement payment for the PAGA causes of action is $200,000.  Plaintiff 

proposes that the funds be allocated 1/3 to attorney fees ($66,600), $6,469 to litigation costs, 

and up to $3,500 for costs of the settlement administrator, Simpluris.  A PAGA penalty of 

$123,430.66 would be paid, of which 75% ($92,573) will be paid to the LWDA, and the 

aggrieved employees will receive 25% ($30,857.67).  Plaintiff estimates that there are 45 

persons in the group of employees covered by the settlement, who worked a combined total of 

2,122 pay periods subject to the action.  The gross settlement amount works out to $94 per pay 
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period, which is nearly as much as the $100 per violation for an initial violation authorized by 

Labor Code section 2699(f)(2). 

The administrator would use a mailing list compiled based on data obtained from 

defendants to send the appropriate checks.  Checks not returned but not cashed after 180 days 

would be void, and the proceeds would be provided to the LWDA. 

The agreement would release all PAGA claims “that were actually alleged or that could 

have been alleged in the Action by Plaintiff…based on the facts alleged in the complaint[.]”  The 

Court interprets this to mean that only claims set forth either of the two PAGA notices to the 

LWDA are released.  If the parties do not so intend, they should so advise the Court.   

There is no separate release or provision for payment to the individual plaintiff, Ms. 

Molestina-Esquivel. 

Plaintiff’s counsel has filed a supplemental declaration attesting to service of the 

proposed settlement on the LWDA.   

B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
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always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

Based on the declaration of plaintiff’s counsel, it appears that plaintiff faced significant 
problems of proof in attempting to show that elections held in 2002, 2011, 2014 and 2016 were 
held improperly.  These issues include determining who was an “affected employee” entitled to 
vote on the issue.  There also are issues of manageability and whether the experience of 
particular employees can be extrapolated to the larger group.  Even if liability is established, the 
penalty award may be reduced in the discretion of the court.  (Labor Code § 2699(e)(2).) 
Accordingly, there is substantial reason here for the parties to reach a compromise. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action is 

may recover attorney’s fees.  Plaintiffs seek one-third of the total settlement amount as fees, 

relying on the “common fund” theory.  This theory does apply here, and counsel have offered 

substantial bases for the award, i.e., risk in a contingency case, significant litigation, and a good 

result.  While this case is not a class action, even a proper common fund-based fee award 

should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 

1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to 

determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated 

by means of a lodestar cross-check is extraordinarily high or low, the trial court should consider 

whether the percentage used should be adjusted so as to bring the imputed multiplier within a 

justifiable range, but the court is not necessarily required to make such an adjustment.”  (Id., at 

505.)  Counsel has provided such an analysis, identifying 313.3 hours of attorney time to date, 

and setting forth hourly rates based on the experience of the individual attorneys.  The lodestar 

thus calculated is $159,638.  Thus, the fee sought is less than the lodestar.  It is reasonable. 

D. Conclusion 

Based on all of the relevant factors, the settlement is reasonable and lawful.  The motion 

is granted.  Because this is not a class action, there will be no future hearing on final approval.  

The Court does require, however, a compliance hearing to show that the settlement has been 

implemented as required.  In preparing the proposed order and judgment, counsel should obtain 

a compliance hearing date from the clerk of the department, based on the schedule set out in 

the settlement. 
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 5.  TIME:  9:00   CASE#: MSN20-0499 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION ON BEHALF OF THE OWNERS OF REAL PROPERTY 
* TENTATIVE RULING: * 
 

Petitioner Third Walnut Creek Mutual (“TWCM”) files this petition under Civil Code 4275 

in which it requests that the Court approve modifications to the Covenants, Conditions, & 

Restrictions (“CC&Rs”) in order to achieve uniformity among the multiple “projects” within its 

purview.  The matter actually consists of 23 separate petitions.  In each petition, TWCM is a 

petitioner, along with at least one owner of one of the units in the project. 

A. Background 

To the outsider, the Rossmoor development may appear to be one unified organization.  

In fact, it is an association of a variety of organizations, including 19 Homeowners’ Associations 

called “mutuals,” each of which has its own board of directors.  Within TWCM are 29 “projects,” 

each of which has its own CC&Rs.  Petitioner asserts that the purpose of the changes here is to 

avoid the practical difficulties associated with assuring that any given action by TWCM complies 

with the numerous and slightly varying CC&Rs of the member projects, as well as to update 

them to be consistent with changes in law governing common interest developments. 

Civil Code section 4275(a) provides that where a declaration of CC&Rs requires a super-

majority to make amendments, any member “may petition the superior court of the county in 

which the common interest development is located for an order reducing the percentage of the 

affirmative votes necessary for such an amendment.”  The court “may, but shall not be required 

to grant the petition” if it makes six specified findings: (1) proper notice, (2) balloting “was 

conducted in accordance with the governing documents, this act, and any other applicable law”;  

(3) “a reasonably diligent effort was made to permit all eligible members to vote on the proposed 

amendment”; (4) “Members having more than 50% of the votes, in a single class voting 

structure, voted in favor of the amendment”; (5) the amendment is reasonable; and (6) the 

amendments do not violate three other specific provisions. 

Some case law has interpreted these provisions, particularly what is considered 

“reasonable.” In Mission Shores Assn. v. Pheil (2008) 166 Cal.App.4th 789, 800, the court 

approved CC&R changes that imposed restrictions on short-term rentals as reasonable.  

Quoting prior cases, it found that reasonable variously means “not arbitrary or capricious, 

“rationally related to the protection, preservation and proper operation of the property and the 

purposes of the Association as set for the in its governing instruments,” and “fair and 

nondiscriminatory.”  (Id., at 795.)  It is “unreasonable” if it violates the law or a fundamental 

public policy or imposes an undue burden on property[.]”  (Id., at 797.)  

The extent to which “voter apathy” plays a role in the Court’s decision is pending review 

by the California Supreme Court in Orchard Estate Homes, Inc. v. Orchard Homeowner Alliance 

(2019) 32 Cal.App.5th 471;  review granted June 26, 2019, S255031, [review limited to issue of 

whether “voter apathy” is properly considered in reviewing petition].  In that case, the opposing 

party argued that the petitioner was required to show that “voter apathy” was part of the reason 
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why the supermajority was not obtained, but the court found that the statute does not so require.  

This issue apparently arose from Mission Shores, supra, in which the court had noted that the 

statute was intended to allow associations to amend their governing documents when “because 

of voter apathy or other reasons, important amendments cannot be approved by the normal 

procedures authorized by the declaration.”  (Supra, 166 Cal.App.4th at 794-795.) 

B. Substance and History of the Master CC&Rs 

When the Master CC&Rs were put to a vote, the results were not the same in all 

projects.  Initially, 5 projects approved by a super majority, 14 had a majority but not a super-

majority, and 11 projects had less than a majority.  In some of the projects, a revote was taken, 

and the revote resulted in a majority. This increased the total with a majority, but not a super 

majority, to 23, which is the number of petitions before the Court.  There are still several projects 

that did not approve even by a majority (and therefore are not part of these proceedings). 

This last fact does affect the Court’s analysis, because the benefit of uniformity is 

reduced somewhat.  There will still be a few projects with different CC&Rs, meaning that actions 

by TWCM will still require some checking and accommodation of those projects.  Nonetheless, 

there will be far fewer differences, and the process of taking actions should be substantially 

easier. 

There are a lot of changes, some of which are technical or minor.  Others are more 

substantial, but nothing in the record indicates that they substantially changed the rules from 

their previous substance.  A few examples:  

 Selling or leasing common areas will require a 67% majority;  

 Special provisions are made to allow mounting of rooftop solar panels without 

express permission; 

 Smoking is prohibited in accordance with the Walnut Creek smoking ordinance; 

 Service animals are not considered pets within the provisions governing pets; 

 Signs, banners, and flags are governed by California law; 

 Short-term rentals are not allowed. 

In addition, a number of changes are made simply to state that the rules will be 

consistent with Civil Code provisions governing Common Interest Developments.   (The issue of 

whether to allow short-term rentals is quite controversial in some instances, but as indicated, 

there is no indication here of any controversy, which could mean that it was not a substantial 

change from the individual CC&Rs.) 

As to the voting totals themselves, the votes reflect super majorities of those who voted.  

(Looking at all of the petitions combined, 83% of those who voted, voted yes.)  The percentage 

of people who voted generally was a large majority of those eligible to vote (75%, again looking 

at the total), but the requirement of 75% of those eligible to vote was simply too high a bar in 

most instances.   Of those eligible to vote, 63% voted yes.) While the failure to vote of a portion 

of the homeowners affected the result here, it falls short of anything that could be called 

“apathy.”  These figures are only used to compose a general picture, because it is the figures 
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within each project that count.  But within nearly all projects, the yes vote was a healthy majority 

of those eligible. 

Whatever the Supreme Court may conclude in Orchard Estate Homes, this is not a case 

in which “voter apathy” is a significant issue. 

Some members contested the propriety of the voting, and those claims were submitted 

to arbitration.  The arbitrator, the Honorable Ellen Sickles James, Ret., issued a final decision 

upholding the validity of the process.  Petitioner asserts that the result of this arbitration is res 

judicata as to the claims raised in it.  (See Cal Sierra Development, Inc. George Reed, Inc. 

(2017) 14 Cal.App.5th 663, 675-676.)  Petitioner, however, has not provided a copy of the 

agreement to arbitrate.  Moreover, the arbitration clearly cannot be used to preclude claims of 

other respondents who were not parties to it, nor in privity with the parties. 

As to the voting procedure, various material submitted by petitioner competently attest to 

compliance with the applicable requirements.  (Pet. Ex. D, Dec. of Kelly Maki, Mutual Board 

Services Coordinator of TWCM, Pars. 12-15; Ex. D, E, F; Pet. Ex. E, Dec. of William Erlanger.) 

C. Objections 

In response to the petition, the Court has received one objection, from Robert Duncan 

Carter, owner (through a trust) of a unit in Project 51-2, which is the subject of case N20-0665.  

He recognizes that he has standing to object only to that particular petition, but offers up 

criticisms that would apply to all of the petitions before the Court.  His objections fall into six 

general categories: (1) the proposed CC&Rs are new, not amendments to the existing set, and 

therefore do not fall within Civil Code section 4275; (2) balloting was not conducted in 

accordance with the governing documents, contrary to Civil Code section 4275(c)(2); (3) given 

that some projects achieved the 75% supermajority, it is not appropriate to adopt the CC&Rs for 

the others that did not; (4) there are errors in the new CC&Rs that will cause problems if 

adopted; (5) only 24 of 30 projects are included in the new CC&Rs, and this “discrepancy should 

be resolved[;]” and (6) some of the projects for which petitions are filed gained majority approval 

only after a re-vote, and nothing authorizes a re-vote.  The objection is supported by Exhibits A 

through G, plus a “Supplement.”   The Exhibits are a combination of legal arguments, historical 

background and various factual claims, none of which is presented as a properly attested 

declaration or affidavit.  Accordingly, while the Court can consider those of his objections that 

arise from the other materials properly before the Court, it cannot consider factual allegations 

that are not otherwise supported by a declaration.  

Petitioners and Carter discuss the above-referenced arbitration concerning the balloting 

procedures, and Petitioners, in reply, have provided the final arbitration decision as issued by 

Judge James on January 15, 2020.  Mr. Carter’s “Challenge” specifically states that he “invited 

Third Walnut Creek Mutual to engage in binding arbitration using retired judge Ellen Sickles 

James as arbitrator.”  (Challenge, Ex. B)  He further states that the arbitrator denied his request 

that the election be invalidated.  (Id.)  The decision itself sets forth that “[c]laimants have failed 

to set forth sufficient evidence to support its request to void this election.  Claimants’ request is 

therefore DENIED.”  For the reasons stated above, however, the Court cannot treat the 
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arbitration as binding Mr. Carter (because of the failure to provide a copy of the agreement) or 

on any other respondents.  Moreover, while the Court may take judicial notice of the fact that the 

arbitration took place, in cannot take judicial notice of the facts found by the arbitrator.  

(Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 1564-1566.) 

Considering Mr. Carter’s objections in order, the court finds: 

As to the first claim, i.e., that the statute does not apply to a complete replacement of 

CC&Rs, but only to an amendment, the Court disagrees.  Although the format of the changes is 

that the individual sets of CC&Rs are being replaced by one master set, the substance is that 

the CC&Rs are largely the same, and simply have been modified by a series of small 

amendments.  Similarly, the fact that there will be one master set, instead of 23 individual sets 

does not render the statute inapplicable. 

As to the second point, all of the evidence before the Court indicates that the required 

procedures were followed.  Carter’s challenge does not set forth admissible evidence, nor does 

he identify any infirmities in the admissible evidence submitted by petitioner. 

 As to the third point, the fact that some projects achieved the 75% supermajority has no 

effect on whether the petition should be granted.  If anything, this tends to show that the 

amendments had wide support.  (Those projects are not among the petitions, because the 

changes took effect without need of a court proceeding.) 

As to the fourth point, Carter has not specified in an admissible way the particular 

provisions that contain “errors” and will “cause problems,” or how they will do so. 

As to the fifth point, the “discrepancy” that only 24 out of 30 projects even gave simple 

majority approval is not a sufficient ground to warrant disapproval of the new CC&Rs.  As the 

Court noted above, this will reduce the efficiencies created by the master CC&Rs, since there 

still will be some projects with their own slightly different CC&Rs.  But the advantages still will be 

substantial.  

As to the sixth point, objector asserts that there is no authorization for a re-vote.  The 

Court has found nothing that prohibits a re-vote, however.    The individual CC&Rs for project 

51-2, in which Mr. Carter resides, state only that amendments require “the vote or written 

consent of the Record Owners of at least three-fourths (3/4ths) of the condominiums in the 

Mutual.”  (Petition Ex. A-1, p. 15, Article XVI, par. 1.)  Nor does the governing statute (Civil Code 

§§ 5100-5145) address the issue. 

D. Conclusion 

Accordingly, the Court rejects Mr. Carter’s claims.  As to the other matters, on which 

petitioners have the burden of proof, the Court finds:  

1. That each Petition meets all the requirements of California Civil Code section 4275; 
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2. That Petitioners gave at least 15 days’ written notice of the instant court hearing to all 

owners of real property within the Projects covered by the petitions and all others entitled 

to such notice; 

3. That the balloting on the Master CC&Rs was conducted in accordance with all applicable 

provisions of each project’s governing documents; 

4. That each petitioner made a reasonably diligent effort to permit its eligible owners of real 

property within the project to vote on the Master CC&Rs; 

5. That owners having more than 50 percent of the votes voted in favor of the Master 

CC&Rs; 

6. That each Project satisfied California Civil Code section 4275(c)’s membership approval 

requirements; 

7. That the changes to the Master CC&Rs are reasonable; 

8. That granting the Petitions is not improper for any reason stated in California Civil Code 

section 4275(e).    

The Petitions are granted.  Petitioner is directed to prepare an order for each petition consistent 

with the proposed orders already submitted, but referencing and incorporating this order (if 

adopted by the Court). 

 

  

 6.  TIME:  9:00   CASE#: MSN20-0662 
CASE NAME: THIRD WALNUT CREEK MUTUAL AND 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
See line 5. 

  

 7.  TIME:  9:00   CASE#: MSN20-0664 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
See line 5. 
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 8.  TIME:  9:00   CASE#: MSN20-0665 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

 9.  TIME:  9:00   CASE#: MSN20-0666 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

10.  TIME:  9:00   CASE#: MSN20-0667 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITON FOR APPROVAL OF MASTER DECLARATION ( FILED BY 
THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

11.  TIME:  9:00   CASE#: MSN20-0668 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
 See line 5. 
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12.  TIME:  9:00   CASE#: MSN20-0668 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

13.  TIME:  9:00   CASE#: MSN20-0669 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

14.  TIME:  9:00   CASE#: MSN20-0670 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

15.  TIME:  9:00   CASE#: MSN20-0671 
CASE NAME: THIRD WALNUT CREEK MUTUAL 
HEARING ON PETITION FOR APPROVAL OF MASTER DECLARATION ( FILED 
BY THIRD WALNUT CREEK MUTUAL) 
* TENTATIVE RULING: * 
 
 See line 5. 
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16.  TIME:  9:00   CASE#: MSN20-0672 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION OF THE OWNERS OF REAL PROPERTY WITH ( 
PROJECT 41 FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

17.  TIME:  9:00   CASE#: MSN20-0673 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION RE: OWNERS OF REAL PROPERTY PROJECT 45 ( FOR 
APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

18.  TIME:  9:00   CASE#: MSN20-0674 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION OF THE OWNERS OF REAL PROPERTY WITHIN ( 
PROJECT 55 A FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

19.  TIME:  9:00   CASE#: MSN20-0675 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION OF THE OWNERS OF REAL PROPERTY WITHIN ( 
PROJECT 51-1 FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 
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20.  TIME:  9:00   CASE#: MSN20-0676 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION OF THE OWNERS OF REAL PROPERTY WITHIN ( 
PROJECT 38 FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

21.  TIME:  9:00   CASE#: MSN20-0677 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION ON BEHALF OF THE OWNERS OF REAL PROPERTY ( 
WITHIN PROJECT 36 FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

22.  TIME:  9:00   CASE#: MSN20-0678 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION ON BEHALF OF THE OWNERS OF REAL PROPERTY ( 
WITHIN PROJECT 31 FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

23.  TIME:  9:00   CASE#: MSN20-0679 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION OF THE OWNERS OF REAL PROPERTY ( WITHIN 
PROJECT 35 FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 
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24.  TIME:  9:00   CASE#: MSN20-0680 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION OF OWNERS OF REAL PROPERTY WITHIN ( PROJECT 
54-A FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

25.  TIME:  9:00   CASE#: MSN20-0681 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION OF OWNERS OF REAL PROPERTY WITHIN PROJECT ( 
53-A FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

26.  TIME:  9:00   CASE#: MSN20-0682 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION OF THE OWNERS OF REAL PROPERTY FOR ( PROJECT 
49 FOR APPROVAL) 
* TENTATIVE RULING: * 
 
 See line 5. 

  

27.  TIME:  9:00   CASE#: MSN20-0683 
CASE NAME: PETITION OF THIRD WALNUT CREEK 
HEARING ON PETITION FOR OWNERS OF REAL PROPERTY FOR ( PROJECT 40 
FOR APPROVAL) 
* TENTATIVE RULING: * 
 
See line 5. 

 


